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Building the Temple of the Law 


It was a celebrated English lawyer who compared law books 
to bricks and mortar. The comparison is a happy one. Bricks 
are the precedents on which the doctrine of stare decisis rests. 
Mortar is the matter which connects precedent with precedent, 
and holds and shapes the myriad decisions. 

Ruling Case Law came into existence through a demand for 
better bricks in the building of a series of law treatises—for a 
work made only of selected bricks, baked in the hot fire of criticism, 
comment, and annotation. 

Bricks of the lasting kind had been stored away for many years 
by annotators, commentators, and critics. Their kilns were the 
series of selected and annotated cases which, for nearly half a 
century, had been accumulating the decisions worthy to endure. 
These cases were varied in their subjects, rich in their judicial 
wisdom, and important in their bearings. Each of them, further- 
more, had been studied with the study that can be made only by 
comparison with all other cases which had passed upon the ques- 
tions decided. Th annotations accumulated which magnified 
many times the value of the precedents reported. From hundreds 
to thousands, and from thousands to tens of thousands, these an- 
notated cases grew, until throughout the broad field of English 
and American law there was developed a body of remarkable cases 
and no less remarkable analytical notes. 

What bricks there were here for a structure which would stand 
and endure, and shelter all who came within its walls! What 
an opportunity to build from such materials a work which would 
be unshakable! 

So there should be no marveling that Ruling Case Law has 
taken the first place among the compendious works which serve 
the legal profession. It would be strange indeed if competent 
architects could not design and erect from such materials a 
structure that would be solid and enduring. Never before have legal 
authors had such bricks on which to spread their mortar. The 
labors of great editors for fifty years in estimating the value of au- 
thorities, in contrasting rulings, in gathering authorities, in illumi- 
nating points never heretofore discussed, were at their disposal. 

The lawyer demands that he be given confidence in the books 
relied upon for statements of the law. If he uses books merely 
as indexes of cases, or to find references which he expects to 
verify—books which are little more than catalogues of decisions 
—he cares little as to the qualiwy of the authorities; some of them 
may afford aid or suggestions. But the complete statement of 
rules and doctrines pertaining to a subject is not to be drawn 
from any case which touches upon that subject. Confidence in 
such statements comes largely from the knowledge that they are 
based on authorities which have stood the test of time, or of a 
critical annotation; for annotation does reveal unsoundness in 
a decision. 

The confidence that bench and bar feel in Ruling Case Law is 
based on this quality of the materials from which it is made—the 
goodness of the bricks which have gone into the structure. Such 
confidence never could arise where one case is regarded as sound 
as another, or where a case has not been put to the test to which 
a competent annotator subjects the decisions with which he deals. 
If Ruling Case Law is cited and quoted from in the current opin- 
ions of the courts more than any other authority, it is largely 
because this confidence is felt; because it is recognized that good 
law can come only from good cases. 


i190 jo 10539 === 


| 





— ' 


! 
: 
) 


Established 1894. Published by The Lawyers Co-operative Publishing Company. President, 
ryan; Treasurer, B. A. R ood. 
and plant: Aqueduct Building, Rochester, New York. Editor, Asa W. Russell 


Ww. B. Hale; Vice-President, J. B 


27 March-April 1921 
No. 2 
ich; Secretary, G. M. Wo Office 


{N(CH 


Suits Against Carriers During Period 
of Federal Control 


HE assumption 
of control of 
the transporta- 
tion systems of 
the country by 
the Federal gov- 
ernment on the 
26th of Decem- 
ber, 1917, under 
authority con- 
ferred by Con- 

gress upon the President by the Act 
of August 29, 1916, has occasioned 
much perplexity on the part of those 
engaged in the prosecution of claims 
arising out of their operation both 
prior to and during the period of 
Federal control. It at once became 
necessary to determine whether the 
Director General of Railroads was a 
necessary party to suits on causes of 
action arising prior to Federal con- 
trol; whether suits on causes of 
action arising during Federal con- 
trol should be brought against the 
railroad company or the Director 
General, or both; upon whom process 
might be served in order to bring the 
railroad company into court; wheth- 
er, where the cause of action arose 
during Federal control, the carrier 
company is the party immediately 
liable; and, where a judgment has 


been recovered, the manner in which 
it is to be enforced. 

The numerous decisions of these 
and other related questions are re- 
viewed at length in a series of notes 
in 4 A.L.R. 1680, 8 A.L.R. 969, and 
10 A.L.R. 956, on “Federal control of 
public utilities,” from which’ the 
material for this article has been 
principally derived. 

A part of the confusion in which 
the subject is involved seems to have 
been occasioned by the difficulty of 
assimilating the novel relation be- 
tween the government and the car- 
rier companies to other known legal 
relations. In some cases it has been 
suggested that the carrier corpora- 
tion became an agent in the service 
of the government;! but the more 

1In Vaughn v. State (1919) — Ala. 
App. —, 81 So. 417, it is said: “Fed- 
eral control of the transportation sys- 
tems of the country contemplated and 
effected a mobilization under one head of 
the persons and corporations engaged 
in the business, as well as the facilities 
of transportation, for the purpose of 
meeting and coping with these extraor- 
dinary conditions, and the Director Gen- 
eral of Railroads is just what his 
designation or title imports,—the gen- 
eral in command of the army of trans- 
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general view is that the effect of the 
act of Congress authorizing the tak- 
ing over of the railroads is not mere- 
ly to give the right and power of a 
superintending unification and cen- 
trol to the President over railway 
companies and their properties, but 
portation. Under this theory of 
Federal control, the identity of the car- 
rier—the corporate entity—has not 
been destroyed, nor has it been ren- 
dered wholly impotent in respect to its 
functions in the conduct of the business. 
It has merely become an agency of the 
government for the purpose of carrying 
out the policy of preferring the move- 
ment of troops, military equipment, and 
military supplies over matters of gen- 
eral commerce.” 

In Lavelle v. Northern P. R. Co. 143 
Minn. 74, 4 A.L.R. 1659, 172 N. W. 918, 
it is said: “The assumption of Federal 
control was in effect the mobilization 
under one head of the persons and cor- 
porations engaged in the business of 
. transportation as a means of meeting 
the emergency imposed by a state of 
war.” 

In Christian v. Great Northern R. Co. 
(1920) — Wis. —, 177 N. W. 29, it is 
said that the purpose of the presiden- 
tial proclamation, as well as the clear 
intent and purpose of the law, was that 
the President should take control not 
merely of the physical properties of the 
carriers, but of the complete system— 
that is, the entire organization, includ- 
ing the officers, directors, and employees 
who transacted the business in the name 
of the company. 

In Gilliam v. Atlantic Coast Line R. 
Co. (1920) 179 N. C. 508, 103 S. E. 10, 
it is said that the object of the legisla- 
tion on the subject, and of the govern- 
ment, was to leave the carrier corpora- 
tions in the control of their own officials 
as far as possible, and to exercise only 
such general management as was neces- 
sary for the purpose of carrying on the 
war. 

2See Hatcher v. Atchison, T. & S. F. 
R. Co. 258 Fed. 952; Mardis v. Hines, 
258 Fed. 945, affirmed iy — C. C. A. —, 
267 Fed. 171; Haubert v. Baltimore & 
O. R. Co. 259 Fed. 361; Hines v. Dahn, 
a= C. C. A. — 267 Fed. 105; Bolton v. 
Hines, — Ark. —, 221 S. W. 459; Com. 
v. Louisville & N. R. Co. 189 Ky. 309, 
—A.L.R. —, 224 S. W. 847; McGregor 
v. Great Northern R. Co. — N. D. —, 


‘Reason is 


is to give the right of exclusive pos- 
session and operation. In one case 
the view has been expressed that the 
Director General is, in effect, a re- 
ceiver; * in another, that his position 
is not analogous thereto. Another 


4 A.L.R. 1635, 172 N. W. 841; Houston 
& T. C. R. Co. v. Long, — Tex. Civ. App. 
—, 219 S. W. 212. 

The “systems of transportation” and 
the “carriers” mentioned in the act of 
Congress and the proclamation of the 
President, control of which was taken 
by the United States, are the physical 
properties of the various railroads, not 
the corporation owning or operating 
them. Hines v. Dahn, — C. C. A. —, 
267 Fed. 105. 

In Com. v. Louisville & N. R. Co. 189 
Ky. 309, — A.L.R. —, 224 S. W. 847, a 
demurrer to an indictment fet the al- 
leged violation of a state statute relat- 
ing to waiting rooms was sustained on 
the ground that the Director General, 
and not the defendant company, had 
control and possession of the railroad 
property. 

In McGregor v. Great Northern R. Co. 
— N. D. —, 4 A.L.R. 1635, 172 N. W. 
841, it is said that no act of Congress 
is capable of a construction which would 
place the corporations themselves, rath- 
er than the transportation facilities 
owned by them, under Federal control. 

So, also, in a case relating to the 
right of a telegraph company under 
Federal control to institute condemna- 
tion proceedings, it is said that petition- 
er’s corporate entity and its franchises 
were not taken over by the government, 
but only its existing physical lines of 
telegraph. Postal Teleg. Cable Co. v. 
Call, 167 C. C. A. 178, 255 Fed. 850. 

8 Vann v. Southern R. Co. — N. C. —, 
104 S. E. 170. 

#In Missouri P. R. Co. v. Ault, 140 
Ark. 572, 216 S. W. 3, the court, in hold- 
ing that an action by an employee to 
recover wages and the statutory pen- 
alty for nonpayment was_ properly 
brought against the railroad company, 
said: ““We do- not think the position 
occupied by the Director General is 
analogous to that of a receiver. The 
attitude of a receiver is that of a trus- 
tee for the benefit of creditors. The 
attitude of a Director General is that 
of an agent of the government taking 
over the railroads as a necessity of war 
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view is that the relations between 
the railroads and the government 
during the period of Federal control 
were either technically those of land- 
lord and tenant ® or analogous there- 
to. 


Suits on causes. of action arising 
prior to Federal control. 


It is uniformly held that the plain- 
tiff may pursue a cause of action on 
a claim against a railroad which ac- 
crued prior to the time the Director 
General of Railroads took possession 
of them, against the railroad com- 
pany,’ although his remedy may be 
affected by the provision of the Fed- 
eral Control Act suspending the 
right of attachment on mesne process 
and of levy on execution, it being 
contemplated that the carrier cor- 
porations should be permitted to 
continue to transact their business 
as formerly, except as modified by 
the Federal control of their trans- 
portation facilities.® 

There is no liability on the part 
of the government for a claim 
against a railroad which accrued 
prior to the time that the Director 
General took possession. 


Suits on causes of action arising dur- 
ing Federal control. 
The presidential proclamation tak- 
ing over the transportation systems 





under congressional. and presidential 
authority.” 

5 Where control and :aanagement 
have been acquired by an actual lease 
from the railroad company, the relation 
of lessor and lessee exists. Gilliam v. 
Atlantic Coast Line R. Co. 179 N. C. 
508, 103 S. E. 10. ; 

6 Peacock v. Detroit, G. H. & M. R. 
Co. 208 Mich. 403, 8 A.L.R. 964, 175 N. 
W. 580. 

In Bryant v. Pullman Co. 188 App. 
Div. 311, 177 N. Y. Supp. 488, the court, 
in holding that for the purpose of mak- 
ing an award under the Workmen’s 
Compensation Law the defendant com- 
pany was to be considered as the em- 
ployer of a porter on a sleeping car, 
said that “in effect the government was 
the lessee of the car, the company the 
iessor, and by the terms of the lease the 
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of the country and appointing Mr. 
McAdoo as Director General provid- 
ed: “Said Director may perform the 
duties imposed upon him so long and 
to such extent as he shall determine, 
through the boards of directors, re- 
ceivers, officers, and employees of 
said systems of transportation. Un- 
til and except so far as said Director 
shall, from time to time, by general 
or special orders, otherwise provide, 
the boards of directors, receivers, 
officers, and employees of the various 
transportation systems shall continue 
the operation thereof in the usual 
and ordinary course of business of 
common carriers in the names of 
their respective companies.” 
Differences of opinion arose as to 
whether the effect of this proclama- 
tion was to mobilize under one head 
the persons and corporations en- 
gaged in the business of transporta- 
tion, leaving the carrier corporations 
in control of their properties except 
as modified by the Federal control 
of their transportation facilities, 
thereby leaving their liability for 
occurrences in the course of their 
operation just as it was formerly, 
save in such instances as they might 
claim immunity as instrumentalities 
of government; or whether the trans- 
portation systems of which control 
was assumed were the physical prop- 





business was carried on by it under gov- 
ernment control.” 

7See Friesen v. Chicago, R. I. & P. R. 
Co. 254 Fed. 875; Muir v. Louisville & 
N. R. Co. 247 Fed. 888; Bolton v. Hines 
(1920) — Ark. —, 221 S. W. 459; West 
v. New York, N. H. & H. R. Co. 233 
Mass. 162, 123 N. E. 621; Moore v. 
Atchison, T. & S. F. R. Co. 106 Mise. 
58, 174 N. Y. Supp. 60; El Paso & S. 
W. R. Co. v. Lovick, — Tex. Civ. App. 
—, 210 S. W. 283; Rhodes v. Tatum, — 
Tex. Civ. App. —, 206 S. W. 114; Le- 
Clair v. Montpelier & W. River R. Co. 
— Vt. 106 Atl. 587. 

8 McGregor v. Great Northern R. Co. 
— N. D. —, 4 A.L.R. 1635, 172 N. W. 
841. 

9 Bolton v. Hines (1920) — Ark. —, 
221 S. W. 459. 
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erties themselves, with a complete 
exclusion of their former owners 
from control and a consequent non- 
liability for occurrences during Fed- 
eral control. 

To meet this situation, § 10 of the 
Act of Congress of March 21, 1918, 
generally known as the Federal Con- 
trol-Act, provided in part as follows: 
“Carriers while under Federal con- 
trol shall be subject to all laws and 
liabilities as common carriers, wheth- 
er arising under state or Federal 
laws or at common law, except in so 
far as may be inconsistent with the 
provisions of this act or any other 
act applicable to such Federal con- 
trol or with any order of the Pres- 
ident. Actions at law or suits in 
equity may be brought by and 


10 Jensen v. Lehigh Valley R. Co. 255 

Fed. 797; Postal Teleg. Cable Co. v. 
Call, 167 C. C. A. 178, 255 Fed. 850; 
Johnson v. McAdoo, 257 Fed. 1757; 
Blevins v. Hines, 264 Fed. 1005; Louis- 
ville & N. R. Co. v. Johnson, — ‘Ala. 
85 So. 372; Missouri P. R. Co. v. Ault, 
140 Ark. 572, 216 S. W. 3; Wheeler v. 
Atlantic Coast Line R. Co. — Ga. App. 
—, 103 S. E. 178; Louisville & N. R. 
Co. v. Steele, 180 Ky. 290, 202 S. W. 
878, 17 N. C. C. A. 1097; Scarborough 
v. Louisiana R. & Nav. Co. 145 La. 323, 
82 So. 286; Palyo v. Northern P. R. Co. 
144 Minn. 398, 175 N. W. 687; Fitz- 
hugh v. Grand Trunk R. Co. — N. H. 
—, 109 Atl. 562; McGregor v. Great 
Northern R. Co. — N. D. —, 4 A.L.R. 
1635, 172 N. W. 841; Smith v. Atlantic 
Coast Line R. Co. 112 S. C. 462, 100 S. 
E, 148; Franke v. Chicago & N. W. R. 
Co. 170 Wis. 71, 173 N. W. 701. 

In Jensen v. Lehigh Valley R. Co. 
255 Fed. 797, the court, in denying a 
motion by the carrier company to sub- 
stitute in its place the Director General 
of Railroads, said: “It is of course 
true that normally we should expect the 
liabilities to be those of the Director 
General, who is in control; but Congress 
has prescribed otherwise, and the gen- 
eral situation is not one in which the 
judgment need inevitably fall upon the 
earrier. A final settlement must be 
made in which such claims may well be 
taken to the account of the Director 
General, whoever be the judgment debt- 
or.’ 


against such carriers and judgments 
rendered as now provided by law; 
and in any action at law or suit in 
equity against the carrier no defense 
shall be made thereto upon the 
ground that the carrier is an in- 
strumentality or agency of the Fed- 
eral government. . . But no 
process, mesne or final, shall be lev- 
ied against any property under such 
Federal control.” 

This provision seems to have been 
generally understood as designating 
the corporation itself as the one to 
be sued,!° although in one jurisdic- 
tion it has been construed as recog- 
nizing the liability of the government 
to suit, in the name of the Director 
General, on causes of action arising 


In Postal Teleg. Cable Co. v. Call, 167 
C. C. A. 178, 255 Fed. 850, it is said that 
the effeet of the Act of March 21, 1918, 
is to limit the interference with govern- 
ment control in the prosecution of suits 
against carriers, whether at law or in 
equity, to the enforcement of the judg- 
ment or decree, and not to interfere 
with the right of the plaintiff to obtain 
a judgment or decree against the car- 
rier. 

The plain meaning of § 10 of the Fed- 
eral Control Act is that, so far as suing 
and being sued are concerned, the rail- 
road occupies exactly the same status 
after being taken over by the govern- 
ment as before, and an action is there- 
fore maintainable against the railroad 
company by an employee, to recover 
wages and the statutory penalty for 
nonpayment. Missouri P. R. Co. v. 
Ault (1919) 140 Ark. 572, 216 S. W. 3. 

In Louisville & N. R. Co. v. Steele 
os 180 Ky. 290, 202 S. W. 878, 17 
N. C. C. A. 1097, it is said that § 10 of 
the Act of March 21, 1918, does not pre- 
vent a litigant from bringing his action 
against the carrier corporation or the 
court’s granting him relief short of the 
coercive payment or satisfaction of a 
judgment by the levy of an execution, 
or other like process upon or against 
any property of the carrier. 

“Both the President in his original 
proclamation, and Congress in the Act 
of March 21, 1918, clearly contemplated 
that the liability of the carrier should 
continue. . Since the liability 

(continued on p. 42) 
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Determination of Relationship 


by Blood Test 


HE parentage 

of a child is 
reported in 
the New York 
American’ to 
have been de- 
termined through blood compari- 
son, to the satisfaction of a Califor- 
nia superior court. The experiment 
was conducted by Dr. Albert Ab- 
rams, an expert in electrical chem- 
istry. He tested the blood samples 
furnished him, by means of an elec- 
tro radiometer, which, according to 
the electron theory under which 
the experiment was made, meas- 
ures the energy liberated by the 
human body and all its parts, and 
determines “electrical relation- 
ship” between bodies and living 
cells. In this way he ascertained 
the life vibrations of the blood 
corpuscles and the units of which 
the corpuscles are composed. The 
vibrations in the blood samples 
were found to be identical. “The 
blood of a child and its parent,” 
declared Dr. Abrams, “vibrate 
with identical rythm. The blood 
of someone outside the family 
would not be in unison or harmony 
with the child’s blood.” 

The attitude of scientists, chem- 
ists, and physicians toward this 
new theory generally seems to be 
one of frank scepticism. While 


nme 


eager to test it, they are far from 
being convinced of its exactness. 
While the blood of individuals 
varies, no means have heretofore 
been discovered by which to char- 
acterize these differences absolute- 
ly, even as between persons of 
different races. 

It has been customary, with the 
aid of expert testimony, to identify 
blood or bloodstains by chemical 
analysis, or to distinguish by the 
microscope between human and 
animal blood; but the identification 
of a substance as blood has often 
been permitted to be made by a 
nonexpert. This is allowable for 
the reason that there are many 
substances which are commonly 
known in regard to which a wit- 
ness may testify, though he is un- 
acquainted with their ingredients 
or chemical properties. See 11 R. 
C. L. 635. But no witness has tes- 
tified hitherto as te identity in 
strains of blood, except, perhaps, 
as to matters of family tradition 
or pedigree under the well-recog- 
nized exception to the hearsay rule, 
or in an attempt to show by opinion 
evidence the resemblance between 
a child and the alleged father. 

It would be an achievement 
worthy of twentieth century sci- 
ence to read in a blooddrop the 
secret of its racial and individual 
origin. 
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Filmland Contracts 


AY a man forfeit 
the right to shave 
his whiskers? May 
he find himself in 
== a position where a 
oa hair cut is taboo? 
It seems so, ac- 
cording to an item in the New York 
Times, if he is a motion picture 
actor who has a two years’ growth 
of hirsute adornment which he has 
acquired while portraying Bolshe- 
vistic or similar parts, and who is 
under contract to retain the scenery 
until he has finished playing a cer- 
tain role. It is immaterial that his 
intended pleads with him “to come 
out into the open,” and declares 
“she will never marry a man with 
a beard;” or that he considers him- 
self aggrieved in being compelled 
to wear his “make-up outside of 
business hours, at meals and on the 
street.” A contract is a contract, 
and when made must be performed, 
irrespective of questions of person- 
al convenience. As stated in 6 R. C. 
L. 997: “Inconvenience or the cost 
of compliance, though they might 
make compliance a hardship, can- 
not excuse a party from the per- 
formance of an absolute and un- 
qualified undertaking to do a thing 
that is possible and lawful. Parties 
sui juris bind themselves by their 
lawful contracts, and courts cannot 
alter them because they work a 
hardship. The rights of the par- 


isle .We ccd 





A 


“Reason is the life of the law’’—-Coke. 





ties must be measured by the con- 
tract which they themselves made. 
A contract is not invalid, nor is the 
obligor therein in any manner dis- 
charged from its binding effect, 
because it turns out to be difficult 
or burdensome to perform. Nor 
will unforeseen difficulties, how- 
ever great, excuse him. The law 
regards the sanctity of contracts. 
It requires parties to do what they 
have agreed to do. If unexpected 
impediments lie in the way, and a 
loss must ensue, it leaves the loss 
where the contract places it. If 
the parties have made no provision 
for a dispensation, the law gives 
none. It does not allow a contract 
fairly made to be annulled, and it 
does not permit to be interpolated 
what the parties themselves have 
not stipulated. The promisor may 
not be compelled to perform the 
undertaking, but he cannot, on ac- 
count of the hardship of the under- 
taking, relieve himself from the 
liability incurred by the contract.” 

In the instance referred to, the 
actor, to whom a considerable sum 
had been advanced, was summoned 
to appear before a magistrate. He 
was persuaded to postpone his 
visit to the barber until the com- 
pletion of the picture, and the case 
was dismissed. 

A somewhat recent case involv- 
ing the contract of a moving pic- 
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ture actor is Triangle Film Corp. 
v. Artcraft Pictures Corp. 163 C. 
C. A. 231, 250 Fed. 981, 7 A.L.R. 
303, in which it was held that one 
who hires a person who is in the 
employment of another, but who 
violates no contract in leaving that 
employment, acts within his legal 
rights and cannot be held liable 
therefor. In that case it appeared 
that the employee, the famous Wil- 
liam S. Hart, was relieved of his 
obligations under the contract with 
the plaintiff corporation by its 
failure to carry out the terms 
thereof, and it was consequently 
held that the defendant corpora- 
tion acted within its legal rights 
in hiring him. 

In the English case of Hepworth 
Mfg. Co. v. Ryott [1920] 1 Ch. 1, 
89 L. J. Ch. N. S. 69, 122 L. T. 
N.S. 135,9 A.L.R. 1484, a contract 
between a moving picture actor 
and a producer, that the former 
shall act for the latter under a 
pseudonym under which the pro- 
ducer will advertise him, and that 
he will not use the pseudonym for 
any other purpose whatever, is 
held void as in restraint of trade 


Mi 


The Ins and Outs of the Game. In 
a gambling prosecution it became 
material to prove the manner of in- 
gress and egress from the alleged 
gambling hall. The prosecutor asked 
a negro witness to state how people 
got in and out ef the gambling place, 
and received the veracious but un- 
expected answer: “Well boss, some 


got in with money and some got out 
broke.” 
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and against public policy, and it 
will, therefore, not prevent his act- 
ing under that pseudonym for 
other producers. The defendant 
had assumed the name of “Stewart 
Rome,” and had attained such 
popularity in his profession that 
in a voting contest his name ap- 
peared second, that of the famous 
“Charlie Chaplin” alone receiving 
more support. Warrington, L. &, 
states in his opinion: “No doubt 
he can, without breaking this 
agreement, act as a kinema actor. 
But he would be maimed and crip- 
pled by the loss of that which is 
at the present moment the source 
of his popularity, and the qualifica- 
tion which enables him to earn a 
high remunerative salary. © He 
would have to go back to the be- 
ginning and earn a reduced salary. 
I think it was stated in the evi- 
dence that probably his salary 
would not be more than £6 per 
week, whereas he is now able to 
obtain £20. In my judgment, there- 
fore, the agreement is in restraint 
of trade.” 

This decision is apparently one 
of first impression. 


{ULLAL 


Needed the Money. The following 
item illustrates how the common peo- 
ple regard the high cost of living: 
A working man who had lost the end 
of his finger filled out his own ap- 
plication to the industrial commis- 
sion for compensation, and in the 
space opposite the question, “reason 
for lump-sum settlement” wrote, “be- 
cause the injury was not fatal.” 
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during Federal control. Accord- 
ingly, the Director General issued his 
General Order No. 50 on October 28, 
1918, the preamble to which, after 
referring to § 10 of the Act of March 
21, 1918, recites: “Whereas since 
the Director General assumed con- 
trol of such systems of transporta- 
tion, suits are being brought and 
judgments and decrees rendered 
against the carrier corporations on 
matters based on causes of action 
arising during Federal control for 
which the said carrier corporations 
are not responsible, and it is right 
and proper that the action, suit, and 
proceedings hereinafter referred to, 
based on causes of action arising 
during or out of Federal control, 
should be brought directly against 
said Director General of Railroads 
and not against said corporations: 

It is therefore ordered that 
actions at law, suits in equity, and 
proceedings in admiralty hereafter 
brought in any court, based on con- 
tract binding upon the Director Gen- 
eral of Railroads, claim for death or 
injury to persons, or for loss and 
damage to property arising since 
December 31, 1917, and growing out 
of the possession, use, control or op- 
eration of any railroad system of 
transportation by the Director Gen- 
eral of Railroads, which action, suit, 
or proceeding, but for Federal con- 
trol, might have been’ brought 
against the carrier company, shall be 
brought against William G. McAdoo, 
Director General of Railroads, and 
not otherwise; provided, however, 
that this order shall not apply to 
actions, suits or proceedings for the 


continues, it is competent for a suitor 
to resort to the ordinary legal remedy 
to establish it.” McGregor v. Great 
Northern R. Co. — N. D. —, 4 A.L.R. 
1635, 172 N. W. 841. 

11 See Robinson v. Central of Georgia 
R. Co. — Ga. —, 102 S. E. 532, and 
Hines v. Zellner, — Ga. App. —, 103 
S. E. 97, which hold that an action for 
an injury orcurring between the date of 


recovery of fines, penalties and for- 
feitures.” It also further provided 
that the pleadings in all actions at 
law, suits in equity, or proceedings 
in admiralty pending against any 
carrier company for a cause of ac- 
tion arising since December 31, 
1917, based upon a cause of action 
arising from or out of the operation 
of any railroad or other carrier, 
might, on application, be amended by 
substituting the Director General of 
Railroads for the carrier company as 
party defendant, and dismissing the 
company therefrom. General Order 
No. 50-a, issued by Mr. McAdoo’s 
successor, Mr. Hines, is to the same 
effect. 

In explanation of the purpose of 
this order, the Director General, in 
testifying before the interstate com- 
merce committee of the United States 
Senate in April, 1919, said: “At this 
point I want to refer to General Or- 
der No. 50. That refers to suits 
against the Director General. There, 
again, we have a situation which 
was developing confusion. Of 
course, General Order No. 50 is de- 
signed to deal with certain classes 
of causes of action that arise against 
the government while the govern- 
ment is in control of the railroads, 
—causes of action for which the gov- 
ernment is liable and for which the 
corporation is not liable. Claims 
were beginning to be made in various 
parts of the country that the cor- 
poration itself was not liable for a 
cause of action arising against the 
government while it was in control, 
and plaintiffs were being embar- 
rassed because they were not certain 


the President’s proclamation and of the 
Act of March 21, 1918, may be brought 
against the Director —s without 
the aid of General Order No. 50. 

But in Fitzhugh v. Grand Trunk R. 
Co. — N. H. —, 109 Atl. 562, it is held 
that § 10 of the Federal Control Act 
does not authorize an action against the 
Director General, but the only authority 
for suing him is to be found in General 
Order No. 50. 


“Reason is the life of the law’—Coke. 
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where they were going to come out 
if they sued the corporation. It 
seemed a reasonable rule, really in 
the interest of plaintiffs,—and it did 
not have any relation to anything 
else or cause any disturbing factors, 
—to provide that where these causes 
of action arose against the govern- 
ment, in effect that suits should be 
prought against the Director Gen- 
eral. It still left the plaintiffs free 
to sue just as they could sue before, 
and to make service of process on the 
local railroad agent just as they 
could make it before. It did not, as 
we see it, impair the rights of plain- 
tiffs at all, but it cleared up the 
situation by making it perfectly clear 
that they would have a procedure 
that would be free from attack.” 

Instead of clarifying the situation, 
this order unfortunately produced 
precisely an opposite effect, differ- 
ences of opinion immediately devel- 
oping not only as to its construction, 
but as to its validity, which was at- 
tacked both on the ground that it 
was inconsistent with § 10 of the 
Act of March 21, 1918, and, on con- 
stitutional grounds, as a denial of 
due process of law. 

It has been held valid by the Fed- 
eral courts in the circuit court of 
appeals for the eighth circuit, the 
district court for the northern dis- 
trict of California,!® the district 
court for the northern district of 
Ohio,!* and the district court for the 
western district of Virginia,!5 by the 
supreme courts of Michigan !¢ and of 
South Carolina,” and inferentially 


22 Mardis v. Hines, — C. C. A. —, 267 
Fed. 171. 

— v. Southern P. Co. 260 Fed. 
280. 

14Haubert v. Baltimore & O. R. Co. 
259 Fed. 361. 

5 Blevins v. Hines, 264 Fed. 1005. 

16 Peacock v. Detroit, G. H. & M. R. 
Co. 208 Mich. 403, 8 A.L.R. 964, 175 N. 
W. 580; Groves v. Grand Trunk Western 
R. Co. — Mich. —, 178 N. W. 2382. 

Castle v. Southern R. Co. 112 S. C. 
‘07, 8 A.L.R. 959, 99 S. E. 846. 


PICKING A 
CABINET 


every President falls the task of 
surrounding himself with men 
equipped to advise him wisely in 


the administration of his high ofice— 
his cabinet. 


To every lawyer falls the task of sur- 
rounding himself with advisers who 
will not fail him—his books. His cabi- 
net members are the sets in his library. 


Like the President, you, Mr. Attorney, 
are confronted with a wide choice of 
advisers. 


Yours is the task of selecting the 
most capable. 


Permit us to recommend to you the 
the following : 


United States Supreme 
Court Reports, (Lawyers 
Edition) 

American Law Reports, 
Annotated 


Lawyers Reports Anno- 
tated 


American Decisions and 
Reports 


British Ruling Cases 
English Ruling Cases 
uling Case Law 


We shall consider it an honor to be 
allowed to testify to the worth of any 
of the above and to tell you on what we 
base our recommendation. 

Let us also send you a Wall Guide to 
‘‘Service Through Annotation’’ Sets. 


— Cabinet Selection Coupon —— 
The Lawyers Co-operative Pub. Co. 
Rochester, N. Y. 
Without obligation send the undersigned a 
Wall Guide and detailed information about the 
units of the above “Cabinet.” 
Name.... 


Address. 


“Reason is the life of the law”’—Coke,. 





















Five 
Good 


Reasons 


Why— 


(The colored page insert 
will tell) 








| 
————— ———e 





18 Cravens v. Hines, — Mo. App. —, 


218 S. W. 912. 


19 Galveston, H. & S. A. R. Co. v. 


Wurzbach, — Tex. Civ. App. —, 219 S. 
. 252. 
20 Vaughn v. State, — Ala. App. —, 
81 So. 417. 


21 Scarboroug! Lou.siana R. & Nav 
Co. 145 La. 393, $2 S 
22 Mobile & O. R. Co 
—, 84 So. 910. 
23 Palyo v. 


Jol be, — Miss. 


Northern P. R. Co. 144 


Minn. 398, 175 N. W. 687. 
24 McGregor v. Great Northern R. Co. 
— N. D. —, 4 A.L.R. 1635, 172 N. W. 
25 Parkinson v. Chicago, M. & St. P. 


R. Co. — S. D. —, 178 N. W. 293. 

26 Franke v. Chicago & N. W. R. Co 
170 Wis. 71, 173 N. W. 701 

27 Anderson v. Minneapolis, St. P. & 
S. Ste. MR. Co. — Minn. —, 179 N. W. 
45 

In McGregor v. Great Northern R. Co. 
— MN. D. — 4 A.L.R. 1635, 172 N. W. 
841, it was said th it judgment rendered 
in a suit in which the only defendant is 
the Director General would not bind the 
Federal gevernment, Congress not hav- 
maintenance of 
but on the contrary having 


ing consented to the 
such suit, 
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by the Missouri court of appeals¥ 
and a Texas court of civil appeals.¥ 
It has been held invalid by the 
Alabama 
Louisiana supreme court,®! the Mis- 
sissippi supreme court,?* the Min- 
nesota supreme court,* the supreme 
court of North Dakota,24 by the 
South Dakota supreme court,”® and 
the supreme court of Wisconsin.% 
The resultant situation therefore 
is that, in jurisdictions where Orders 
50 and 50a are regarded as invalid, 
suit must be brought against the car- 
rier corporation,?? with the Director 
General as a codefendant if he so 
desires;#8 while in jurisdictions 
where such Orders are regarded as 
valid, suit is properly brought 
against the Director General, and the 
carrier company is entitled to be dis- 
missed therefrom,?° except in those 
jurisdictions where it may, as lessor, 


said that suit may be brought against 
the carrier. 

28 Palyo v. Northern P. R. Co. 144 
Minn. 398; 175 N. W. 687. 

29Dahn v. McAdoo, 256 Fed. 549; 
Haubert v. Baltimore « O. R. Co. 259 
Fed. 361; Erie R. Co. v. Caldwell, — 
Cc. C. A. —, 264 Fed. 947; Blevins v. 
Hines, 264 Fed. 1005; Mardis v. Hines, 
— C. C. A. —, 267 Fed. 171, affirming 
258 Fed. 945; McDougal v. Louisville & 
N. R. Co. — Ala. App. —, 85 So. 880; 
Robinson v. Central of Georyria R. Co. 
— Ga. —, 102 S. E. 532; Groves v. 
Grand —— Western R. Co. — Mich. 


—, 178 N. W. 232; Rose v. Scuthern R. 
Co. — S. C. —, 103 S. E. 476; Cravens Vv. 
Hines, — Mo. App. —, 218 &. W. 912; 


Jackson-Tweed Lumber Co. v. ” Southern 
R. Co. 113 S. C. 236, 101 S. E. 924; Baker 
v. Bell, — Tex. Civ. App. —. 219 8, W 
245; Galveston, H. & S. A. R. Co. v. 
wWurshaen., — Tex. Civ. App. —-, 219 §. 
W. ; Texas & N. O. R. Co. v. ’Cleven- 
ger, — Tex. Civ. App. —, 228 S. W. 
1036; Houston E. & W. T. R. Co. v. Wil- 
kerson, — Tex. Civ. App. —, 224 S, W. 
574. 

On common-law principles the carrier 
is not in the least responsible for a tort 
committed by the employees of the Di- 
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be held responsible for the acts of 
its lessee.%° 

The objection that the carrier 
company is not a proper party de- 
fendant may be waived by failure to 
raise it in time.*! 

It has been held that the intent of 
the provision of General Order No. 
50 that all suits “shall be brought 
against William G. McAdoo, Director 
General of Railroads, and not other- 
wise,” was that defendant should be 
the official, and not the individual 
who happens to be in the office at 
the time of suit.® 

There is, as has been stated, a dif- 
ference of opinion as to the construc- 
tion to be put upon General Order 
No. 50, one court having held that it 
gives authority to sue the Director 
General in pending suits, and does 
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not apply to suits brought on claims 
arising after the railroads had been 
taken over by the government and 
were being exclusively operated by 
it; 8 while in others it has been held 
that such order has no reference to 
a suit filed against the carrier com- 
pany prior to its promulgation.44 *° 

An order attempting to make the 
Director General of Railroads a par- 
ty to a suit cannot be made without 
notice to him and without his con- 
sent.%5 

The courts have repeatedly recog- 
nized that § 10 of the Federal Con- 
trol Act operates as a consent on the 
part of the United States to be sued 
in state and Federal courts, in the 
name of the carrier, or, at any rate, 
since the promulgation of Order 50, 
in the name of the Director Gen- 





rector General, and has no interest in 
the recovery, and hence is not properly 
joined as a defendant; although under 
§ 10 of the Federal Control Act, until 
abrogated by the order of the Director 
General, it was contemplated that such 
action should be brought against the 
carrier, which was to have been the sole 
(but nominal) defendant. Blevins v. 
Hines, 264 Fed. 1005. 

An action in which the name of the 
defendant was alleged as the railroad 
company, and the petition and process 
in which were served upon the agent en- 
gaged in operating the railroad com- 
pany under government control, is one 
in effect against the government, and 
accordingly the petition may be amend- 
ed by substituting the Director General 
in his representative capacity as defend- 
ant in lieu of the railroad eompany. 
Robinson v. a of Georgia R. Co. 
— Ga. —, 102 S. 532. 

The receiver of : ‘scl company is 
not a proper party to an action by an 
employee to recover damages for per- 
sonal injuries sustained while the road 
was operated under the direction of the 
Director General. Baker ‘ Bell, — 
Tex. Civ. App. —, 219 S. W. 245. 

80 Clements v. Southern R. Co. 179 N. 
C. 225, 102 S. E. 399; Gilliam v. Atlan- 
tic Coast Line R. Co. 179 N. C. 508, 103 
8. E. 10; Dudley v. Atlantic Coast ‘Line 
R. Co. — N. C. —, 103 S. E. 905; Vann 
v, Southern R. Co. — N. C. —, 104 S. E. 
170; Powell v. Hines, — N. C. —, 104 


“Peason is the li 
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S. E. 533; ee v. Atlantic Coast 
Line R. Co. —, 104 S. E. 534. 

31 A failure on the part of a railroad 
company to take objection to a com- 
plaint in an action to recover damages 
for an accident at a railroad crossing, 
which alleges that “the defendant, 
Walker D. Hines, Director General of 
Railroads, is now, and at the times here- 
inafter was, in possession of, and con- 
trol of, and operating the lines of the 
railroad of the Atlantic Coast Line Rail- 
road Company,” operates as a waiver of 
the objection that it is not the proper 
party defendant. Wyman v. Atlantic 
Coast Line R. Co. — S. C. —, 104 S. E. 
542. 

32 Blevins v. Hines, 264 Fed. 1005. 

33 McDougal v. Louisville & N. R. Co. 
— Ala. App, —, 85 So. 880. 

34 General “Order No. 50 was con- 
strued in Jensen v. Lehigh Valley R. Co. 
255 Fed. 795, as not requizing the sub- 
stitution of the Director General for the 
carrier company in an action pending 
at the date of such order for an injury 
occurring prior to its issuance. 

In Scarborough v. Louisiana R. & 
Nav. Co. 145 La. 323, 82 So. 286, it was 
held that General Order No. 50 can have 
no reference to a suit filed against the 
carrier company prior to its adoption, 
particularly if such company has ceased 
to be operated by the Director General 
of Railroads. 

35 Grant v. Director General, — S. C. 
—, 102 S. E. 854. 
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eral; * and it has been held that such 
consent is not limited to obligations 
incurred as common carriers.” It 
does not amount to a consent, how- 
ever, to be sued for punitive dam 
ages.*8 


Suits in admiralty. 


Section 10 of the Federal Control 
Act has been held to authorize the 
maintenance of suits in admiralty 
against the carrier company *® or the 
Director General on causes of ac- 
tion arising during Federal control. 

It has been held in the Federal 
district court for the district of 
Massachusetts that such a suit may 
be instituted by a libel in rem, not- 
withstanding the provisions of the 
statute that ‘no process, mesne or 
final, shall be levied against any 
property under such Federal con- 
trol,” inasmuch as the arrest of a 
vessel is not merely the equivalent 
of attachment or mesne process in an 
action at law, but is in fact the 


86 Haubert v. Baltimore & O. R. Co. 
259 Fed. 361; Hines v. Henaghan, — C. 
C. A. —, 265 Fed. 831; Hines v. Atlan- 
tic Ref. Co. — C. C. A. —, 265 Fed. 839; 
Hines v. Sangstad S. S. Co. — C. C. A. 
—, 266 Fed. 502; Hines v. Dahn, — C. 
C. A. —, 267 Fed. 105; Robinson v. Cen- 
tral of Georgia R. Co. — Ga. —, 102 S. 
E. 532; Anderson v. Minneapolis, St. P. 
& S. Ste. M. R. Co. — Minn. —, 179 N. 
W. 45; Parkinson v. Chicago, M. & St. 
P. R. Co. — S. D. —, 178 N. W. 293. 

87 Under the powers given by the Fed- 
eral Control Act, the liability of the Di- 
rector General is not limited to claims 
growing out of the breach of duty to 
safely transport freight and passengers. 
Hines v. Zellner, — Ga. App. —, 103 
S. E. 97. 

And in Hines v. Sangstad S. S. Co. 

C. A. —, 266 Fed. 502, it is held 
that ‘under such statute, the liability of 
carriers under Federal control is not 
limited to obligations incurred as com- 
mon carriers, but that they may be held 
responsible for damage to.a vessel while 
loading her. 

The Director General is properly 
joined with the railroad company as 2 
defendant in an action to recover dam- 
ages for injuries to the plaintiff’s prop- 


foundation of the jurisdiction in ad- 
miralty against the res, and neces- 
sary to such jurisdiction.* 

The district court for the eastern 
district of Pennsylvania, on the oth- 
er hand, has held that the term 
“mesne process” includes the orig- 
inal process in admiralty whereby a 
vessel is arrested or seized, but that 
such exemption from seizure does not 
release the vessel from the lien or 
claim for the injury.* 


Service of process. 

The difference of opinion as to the 
relation existing between the govern- 
ment and the transportation com- 
panies, to which reference has 
previously been made, manifests it- 
self in the decisions upon the ques- 
tion whether service of process upon 
an agent or employee of the trans- 
portation system under Federal con- 
trol is service upon the carrier 
corporation, some holding * that such 


erty by fire, it not being the intention of 
Congress by § 10 of the Control Act to 
limit the right to sue the Director Gen- 
eral to such causes of action as arise 
from his operation of the railroads as 


Anderson v. Min- 
a M. R. Co. — 


common carriers. 
neapolis, St. P. & S 
Minn. —, 179 N. Ww. 

88 Ginn v. United ie Administra- 
tion, — S. C. —, 103 S. E. 548. 

In Rowell v. Hines, — 8. Cc. —, 103 
S. E. 545, an action to recover for the 
death of the plaintiff’s intestate alleged 
to have been caused by the negligence 
and wilfulness of the defendant, it is 
said that the Director General cannot 
be sued for wilfulness. 

89 Dampskibs Actieselskabet Sang- 
stad v. Hustis, 257 Fed. 862; The Cata- 
wissa, 257 Fed. 863. 

40 Hines v. Sangstad S. S. Co. — C.C. 
A. —, 266 Fed. 502. 

41 The Catawissa, 257 Fed. 863. 

42 The City of Philadelphia, 263 Fed. 
234. 

43 Southern Cotton Oil Co. v. Atlantic 
Coast Line R. Co. 257 Fed. 138; Wood 
v. Clyde S. S. Co. 257 Fed. 879; Com. v. 
Louisville & N. R. Co. 189 Ky. 309, — 

A.L.R. —, 224 S. W. 847; Rose v. South- 
ern R. Co. — S. C. —, 103 S. E. 476 
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service does not bind the company, 
and others that it does.‘ 

Service upon.a local agent, how- 
ever, is service upon the Director 
General; * though not if the agent is 
the agent of a railroad line having 
no connection with that in respect 
of which the cause of action arose.* 


The question of liability. 


Thus far, this discussion has b2en 
concerned with the question as to 
who is to be named as the party or 
parties defendant. We now come to 
the question whether, where judg- 
ment has been recovered against the 
carrier. company, it is to be paid in 
the first instance by such company, 
which will thereby acquire a right 
to reimbursement by the government, 
or whether the judgment creditor 
may look to the government alone. 

It is common ground that the 
liability of the company, if any, is 
immediate and not ultimate,* since 


44 Christian v. Great Northern R. Co. 
— Wis. —, 177 N. W. 29; Gilliam v. At- 
lantic Coast Line R. Co. (1920) 179 N. 
C. 508, 103 S. E. 10; Clements v. South- 
ern R. Co. 179 N. C. 225, 102 S. E. 399. 

45 Clements v. Southern R. Co. supra. 

46 Harmon v. Hines, 113 S. C. 179, 101 
S. E. 925. 7 

47 Mardis v. Hines (1919) 258 Fed. 
945, affirmed in — C. C. A. —, 267 Fed. 
171; Haubert v. Baltimore & O. R. Co. 
259 Fed. 361; Erie R. Co. v. Caldwell, 
—C.C. A. —, 264 Fed. 947; Blevins v. 
Hines, 264 Fed. 1005; McDougal v. 
Louisville & N. R. Co. — Ala. App. —, 
85 So. 880; McGrath v. Northern P. R. 
Co. — N. D. —, 177 N. W. 383; Hous- 
ton & T. C. R. Co. v. Long, — Tex. Civ. 
App. —, 219 S. W. 212; Houston, E. & 
W. T. R. Co. v. Wilkerson, — Tex. Civ. 
App. —, 224 S. W. 574. 

48 Hines v. Dahn, — C. C. A. —, 267 
Fed. 105; McGrath v. Northern P. R. 
Co. — N. D. —, 177 N. W. 383. 

49 Schumacher v. Pennsylvania R. Co. 
106 Mise. 564, 175 N. Y. Supp. 84. 

50In Missouri P. R. Co. v. Ault, 140 
Ark. 572, 216 S. W. 3, the court, in sus- 
taining the provision of § 10 of the Act 
of March 21, 1918, authorizing suits 
against carriers under Federal control, 

(continued on p. 58) 
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to take its property without compen- 
sation to answer for the act or de- 
fault of another, not its agent, 
would be to violate the due process 
clause of the Constitution.“ One 
court has expressed the opinion that 
the Federal Control Act imposes 
liability on the carrier companies 
with out providing for their com- 
pensation, and is accordingly uncon- 
stitutional;*® while others have 
construed the act as guaranteeing to 
the carrier companies immunity from 
loss, but subjecting them to an im- 
mediate liability, with a right to be 
reimbursed by the government.5® 
And it has been held that a carrier 
company which has acquiesced in 
and operated its cars as contemplated 
by the proclamation of the President 
and the Federal Control Act is, for 
the purpose of awarding workmen’s 
compensation, to be considered as 
the employer of an employee injured 
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Recognition of Marriage Customs 
of Particular Sects or Peoples 


N the 25th chap- 
ter of the book 
of Deuteronomy 
the ceremony of 
Chalitza is de- 
scribed. It re- 
quires a childless 
widow to ask the brother of the de- 
ceased husband, if such there be, to 
marry her; and upon his refusal 
to do so to remove his shoe with a 
particular ceremony. Failure to 
perform this religious observance 
is the novel ground upon which 
a suit, instituted in New York, 
for the annulment of.a marriage, 
is based. The plaintiff, who is 
an orthodox Hebrew, alleged 
that false representations were 
made to him in reference to the 
performance of the ceremony of 
Chalitza, and that he would not 
have married the defendant if the 
true facts had been known to him. 
A demurrer to the complaint has 
been overruled and a direction 
given that the case go to trial. The 
question whether misrepresenta- 
tions of the nature described con- 
stitute material fraud remains to 
be finally determined by the court. 

The marriage customs of par- 
ticular sects or peoples have been 
involved in various cases hereto- 
fore determined by our tribunals. 





In Prince v. Prince, 18 S. C. Eq. 
(1 Rich.) 282, a ceremony per- 
formed in England between Jews 
and according to the Hebrew law 
was held to constitute a valid mar- 
riage. 

And a valid marriage between 
natives was held to have been suffi- 
ciently shown in Kamoku v. Ka- 
laauaha, 4 Haw. 548, where they 
consorted and lived together as 
husband and wife under the an- 
cient custom, and prior to the law 
establishing Christian marriage. 

A marriage solemnized accord- 
ing to the laws of China was held 
invalid in America, in Re Lum Lin 
Ying, 59 Fed. 682, where, at the 
time it occurred, the bridegroom 
was in the United States. ‘“Mar- 
riage in China,” states the opinion, 
“is an arrangement with which the 
parties most concerned have noth- 
ing to do. The duty of filial piety 
is said to be the final object of 
Chinese religious teaching, and, 
under its influence, parental will is 
a supreme authority, from which 
there is no appeal. Marriage, 
therefore, is not the result of 
acquaintanceship. ‘The bridegroom 
rarely sees his betrothed until she 
has become his wife.’ The pre- 
liminaries are entirely arranged by 
professional go-betweens with the 
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parents and families of the respec- 
tive parties. The correspondence 
between the two, thus conducted, is 
in writing, and is of the briefest 
character. If the arrangements 
proceed satisfactorily, the particu- 
lars of the engagement are com- 
mitted to writing upon duplicated 
cards. These are sewn together, 
and the ceremony is complete. The 
bride journeys to the home of her 
husband, who may then see her 
for the first time. This is the sys- 
tem under which the marriage re- 
lied upon in this case is claimed to 
have taken place. . . . 

“The general rule is undoubtedly 
that a marriage good by the law of 
the place of solemnization is good 
every where. 

“At the time of the marriage in 
question in this case, the husband 
was domiciled in the United States. 
This raises a question as to wheth- 
er China is the place of solemniza- 
tion of the marriage. While the 
place of solemnization governs, by 
what rule shall such place be de- 
termined, when the parties are at 
the time within different jurisdic- 
tions? It is doubtful whether this 
is a China marriage. It is not 
enough, in my judgment, that such 
a marriage is valid under the laws 
of China. I am of opinion that it 
must not only be valid under such 
laws, but, to be valid elsewhere, 
WONT kiN ETT NNATATETHLUNALATHGRLN \ Ht] 
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Mars. A bill to remove clouds. Su- 
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must have been solemnized within 
the jurisdiction of those laws.” 

As stated in 18 R. C. L. 402: 
“In most, if not all, the statutes re- 
quiring a marriage ceremony to be 
performed by an ordained minister 
or priest, or by a judicial officer, 
certain religious sects are excepted 
from their operation. The most 
notable exception is the Society of 
the Quakers. Both in England and 
in this country Quakers are left to 
their own customs on this point, 
and use no solemnization, except a 
recognition of the contract in one 
of their meetings. So it has been 
held that in the Mormon Church 
the sealing ceremony, entered into 
before a proper official by members 
of that church competent to con- 
tract marriage, constitutes a valid 
marriage. The courts of the Unit- 
ed States have, from an early time, 
recognized the validity of mar- 
riages contracted between the 
members of any Indian tribe in 
accordance with the laws and 
customs of such tribe, where the 
tribal relations and government 
existed at the time of the marriage, 
and there was no Federal statute 
rendering the tribal customs or 
laws invalid.” 

A note on the subject of remar- 
riage of divorced Catholics may be 
found in L.R.A.1917C, 1020. 


We cannot see the necessity of this 
bill to remove clouds in these modern 
days of flying and aviation with 
Byrd & Byrd attorneys for Mars. 
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Recent Important Cases 


Adverse possession — of common 
property — effect. Adverse, open, and 
continued possession of a public com- 
mon by an abutting owner for the 
statutory period is held to vest title in 
him, in the Arkansas case of Dermott 
v. Stinson, 222 S. W. 54, annotated in 
9 A.L.R. 1367. 


Alteration of instrument — reduc- 
tion of amount of check. Reducing the 
amount of a check without the consent 
of the drawer is held to render the in- 
strument void, in Keller v. State Bank, 
292 Ill. 553, 127 N. E. 94, annotated in 
9 A.L.R. 1082, on the question of al- 
teration of commercial paper by re- 
ducing the amount. 


Arrest — at night — validity — 
liability of officer. The arrest late at 
night of a reputable citizen of the 
community for driving his automobile 
without the necessary lights, refusing 
to permit him to make bail, and lodg- 
ing him in jail because of unwilling- 
ness to disturb a magistrate, is held 
to be an abuse of discretion rendering 
the officer liable in damages, in the 
Arkansas case of Bryan v. Comstock, 
220 S. W. 475, which is accompanied 
in 9 A.L.R. 1346, by a note on the time 
at which an arrest is made as affect- 
ing its legality, or liability for mak- 
ing it. 


Assault — ejection of customer 
from store. That the proprietor of a 
place of business to which the public 
are invited generally may request one 
making a disturbance to leave, and up- 
on noncompliance may use such force 
as is necessary to eject the disturber, 
is held in the Washington case of 
Crouch v. Ringer, 188 Pac. 782, an- 
notated in 9 A.L.R. 374. 


Bank — authority of president and 
cashier. That neither the president, 
the cashier, nor both of them, can re- 
lease a debtor of the bank from his 
liability without authority of the 
board of directors, is held in First 
State Bank v. Lang, 55 Mont. 146, 174 
Pac. 597, which is followed in 9 A.L.R. 
1139, by a note on the powers of a 
bank president or vice president. 


Bankruptcy — stockholder of e¢or- 
poration as creditor. That a holder 
of stock in a corporation cannot be 
converted into a creditor, so as to be 
entitled to prove under the Bankrupt- 
ey Act, by an executory contract for 
sale of his stock to the corporation, 
which is not disclosed by the records 
or books of the corporation, is held in 
Keith v. Kilmer, 261 Fed. 733, which 
is followed in 9 A.L.R. 1287, by a note 
on the claim of one selling to a cor- 
poration its own stock as provable 
against its estate in bankruptcy. 


Broker — what shows procuring 


cause of sale. That a broker was the 
procuring cause for a sale of real es- 
tate is held in the Connecticut case of 
Rosenfield v. Wall, 109 Atl. 409, an- 
notated in 9 A.L.R. 1189, not to be 
shown by the fact that he _ intro- 
duced the purchaser to the owner, 
who, at a subsequent time, sold the 
property to such purchaser at a price 
in advance of that offered when the 
broker presented him. 


Bulk Sales Law — chattel mort- 
gage as sale. A chattel mortgage of 
a stock of merchandise, at least when 
accompanied by the taking of posses- 
sion by the mortgagee, is held in Linn 
County Bank v. Davis, 103 Kan. 672, 
175 Pac. 972, 9 A.L.R. 468, to bea 
“sale or disposal’ within the meaning 
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of that phrase as used in the provision 
of the Bulk Sales Law requiring a 
list of creditors to be furnished in 
order to render such a transaction 
valid. 

A note on the applicability of the 
Bulk Sales Law to chattel mortgages, 
and sales thereunder, may be found in 
9 A.L.R. 478. 


Carriers — wilful or wanton negli- 
gence — gratuitous passenger. A 
carrier is held to be liable in New 
York C. R. Co. v. Mohney, 252 U. S. 
152, 64 L. ed. 502, 40 Sup. Ct. Rep. 
287, to a person traveling on a pass, 
who is wilfully or wantonly injured 
by the carrier’s employees, notwith- 
standing a stipulation in such pass 
releasing the carrier from liability for 
negligence. 

The decisions on a stipulation re- 
leasing a carrier from liability for an 
injury to a free passenger, as affect- 
ing its liability for gross negligence 
or wilful or wanton injury, are collat- 
ed in the note which accompanies this 
case in 9 A.L.R. 496. 


Constitutional law — Universal 
Labor Law. A statute providing 
that every able-bodied male resident 
of the state between the ages of six- 
teen and sixty years, except bona fide 
students during school term, who 
shall fail or refuse regularly and 
steadily to engage for at least thirty- 
six hours per week in some lawful and 
recognized business, profession, oc- 
cupation, or employment, shall be held 
to be a vagrant, and be guilty of a 
misdemeanor, and punished as therein 
provided, regardless of the financial 
ability of such person to maintain 
himself and his dependents without 
performing such labor, and regardless 
of his ability to obtain such employ- 
ment, except as therein provided, is 
held to be unconstitutional and void 
as imposing unnecessary and unrea- 
sonable restraint upon personal lib- 
erty, and as having no just or reason- 
able relation to the things generally 
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McCaul-Dinsmore Co. 


C. M. & St. P. R. R. Co. 


On stipulation computing carrier's 
liability for loss or damage to value 
of property at time and p 

shipment, including freight charges 


United States Supreme Court 
Decision No. 628 
is included in 


Book 64 U. S. Law. ed. 


Order form on page 61 


comprehended within the police power 
of the state, in the West Virginia case 
of Ex parte Hudgins, 103 S. E. 327, 
annotated in 9 A.L.R. 1361. 


Constitutional law — due process 
of law — impairing contract obli- 
gations — rate regulations. Reason- 
able rates for electric light and power, 
prescribed by a state in the exercise 
of its police power, through the in- 
strumentality of a railroad commis- 
sion, are held in Union Dry Goods Co. 
v. Georgia Public Service Corpora- 
tion, 248 U. S. 372, 63 L. ed. 309, 39 
Sup. Ct. Rep. 117, not to be repugnant 
to the contract or due process of law 
clauses of the Federal Constitution 
merely because, if given effect, they 
will supersede the rates designated in 
a private contract between the electric 
light company and a customer, en- 
tered into prior to the making of the 
order by the commission. 
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The power of the state to change 
private contract rates for public util- 
ities is discussed in the note appended 
to this case, in 9 A.L.R. 1420. 


Contempt — to compel payment of 
alimony — effect of inability. Inabil- 
ity to pay is held to be a complete de- 
fense, in the Washington case of 
Snook v. Snook, 188 Pac. 502, annotat- 
ed in 9 A.L.R. 262, to a civil contempt 
proceeding to compel a man to pay 
alimony past due, under a decree of 
divorce, although he might have paid 
instalments as they fell due. 


Contract — effect of interference 
by government embargo. That a gov- 
ernment embargo on shipments does 
not relieve one who has contracted to 
sell for prompt delivery a finished 
product, from the consequences of 
noncompliance with his contract, is 
held in the Maryland case of Stand- 
ard Scale & Supply Co. v. Baltimore 
Enamel & Novelty Co. 110 Atl. 486, 9 
A.L.R. 1502, which is followed on page 
1509 by a note on the rights of parties 
to contracts the performance of which 
is interfered with or prevented by 
war conditions, or acts of government 
in prosecution of the war. 


Contract — to pay taxes — con- 
struction. Income taxes and excise 
taxes not in force when the contract 
was made are held in the Iowa case 
of Des Moines Union R. Co. v. Chicago 
G. W. R. Co. 177 N. W. 90, not to be 
within a provision of a contract by 
one railroad company, obtaining ter- 
minal facilities from another, to pay 2 
portion of all taxes or assessments, 
special or otherwise, and _ public 
charges of every kind and nature that 
shall or may be taxed or assessed 
against the lessor or its property dur- 
ing the term. 

Whether a covenant to pay taxes in- 
cludes income taxes is discussed in 
the note appended to this case, in 9 
A.L.R. 1557. 
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Damages — injury to person en- 
gaged in business — value of other’s 
services. That the compensation 
awarded one engaged in business for 
personal injury, for loss of his serv- 
ices in the business, should not exceed 
the amount usually paid to persons 
performing similar services for oth- 
ers, is held in Baxter v. Philadelphia 
& R. R. Co. 264 Pa. 467, 107 Atl. 881, 
annotated in 9 A.L.R. 504. 


Damages — personal injury — acts 
of physicians. An employer whose 
negligence causes the breaking of an 
employee’s leg is held not to be re- 
lieved from liability, in Farnon v. 
Silver King Coalition Mines Co. 50 
Utah, 295, 167 Pac. 675, for the full 
damages caused by its shortening and 
forming an imperfect union, by the 
fact that after the leg was properly 
set the cast accidentally slipped, and 
the physicians feared to attempt to 
replace the ends of the break in ap- 
position, because of danger of loss of 
the leg. 
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The liability of a person causing an 
injury, for the aggravation thereof 
by accident, is treated in the note 
= follows this decision in 9 A.L.R. 
248. 


Easement — lateral support — con- 
veyance with building standing. Con- 
veyance of the portion of a larger 
tract of land containing a building 
which extends to the division line be- 
tween the parcels granted and re- 
tained is held to include an easement 
of lateral support for the building in 
Durante v. Alba, 266 Pa. 444, 109 Atl. 
796, annotated in 9 A.L.R. 485, on im- 
plied easement upon the severance of 
a tract where a building is near or en- 
croaches upon the dividing line. 


Evidence — burden of proof — 
negligence of repair man. One seek- 
ing to hold another liable for destruc- 
tion by fire of an automobile left with 
him for repair is held to have the 
burden of showing negligence on his 
part, in the North Carolina case of 
Beck v. Wilkins-Ricks Co. 102 S. E. 
313, which is followed in 9 A.L.R. 554, 
by a note on presumption and burden 
of proof where the subject of bail- 
ment is destroyed or damaged by fire. 


Evidence — privileged communica- 
tion — statement to attorney. That 
one employed to institute a lawsuit is 
not, after withdrawing from the case, 
prevented from testifying to state- 
ments made by the client showing ab- 
sence of any cause of action, on the 
ground that such statements were 
privileged, is held in the Missouri 
case of Gebhardt v. United States R. 
Co. 220 S. W. 677, 9 A.L.R. 1076. 


Exemptions — “stock in trade.” 
“Stock in trade,” within the meaning 
of the act exempting certain property 
from sale upon execution or other 
process, is held to mean that form of 
property owned by a craftsman upon 
which he exercises his art, skill, or 
workmanship, and upon which he uses 
the tools of his trade or business, in 
Armstrong-Turner Millinery Co. v. 
Round, 106 Kan. 146, 186 Pac. 979, 
annotated in 9 A.L.R. 1255. 
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Forgery — wse of fictitious name. 
The offense of forgery, it is held in 
the Maryland case of Lyman v. State, 
109 Atl. 548, annotated in 9 A.L.R. 
401, may exist even though the name 
used be an assumed or fictitious one, 
when it is shown that it was used with 
intent to defraud. 


Highway — collision with obstruc- 
tion in street — negligence. The 
driver of an automobile truck who 
permits it to come in contact with a 
bundle of papers in the street, which 
he could have seen in ample time to 
avoid the obstacle, is held to be guilty 
of such negligence as to prevent hold- 
ing the one placing the papers in the 
street liable for the resulting injury 
to the driver, in the Maryland case of 
Kaufman Beef Co. v. United R. & 


Electric Co. 109 Atl. 191, annotated in 
9 A.L.R. 476, on the question of the 
contributory negligence of one injured 
by striking an object temporarily de- 
posited in the street. 


Husband and wife — right of wife 


to compensation for services. To 
enable a married woman to recover 
for personal services rendered to a 
stranger, it is held in Brackett v. 
Burnham, 207 Mich. 361, 174 N. W. 
121, annotated in 9 A.L.R. 1299, that 
he must have had knowledge that her 
husband had consented to her receiv- 
ing the compensation for her services, 
and must have assented to and ac- 
quiesced in the arrangement 


Infant — disaffimance of contract 
— effect of father’s approval. That 
the father of an infant was present 
when the infant entered into a con- 
tract, and approved the same, is held 
not to affect the right of the infant to 
disaffirm it, in the Vermont case of 
Bombardier v. Goodrich, 110 Atl. 11, 
annotated in 9 A.L.R. 1028. 


Insurance — accident — injury to 
eye by insect. Injury to the eye of 
one riding a motorcycle, by contact 
with an insect, is held to be accidental 
within the meaning of an accident in- 
surance policy, in the Maine case of 
Tracey v. Standard Acci. Ins. Co. 109 
Atl. 490, annotated in 9 A.L.R. 521. 
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Insurance — «accident — public 
conveyance — taxicab. An automo- 
bile operated as a public taxicab for 
fares controlled by taximeter is held, 
in Anderson v. Fidelity & C. Co. 228 
N. Y. 475, 127 N. E. 584, annotated in 
9 A.L.R. 1544, to be within the pro- 
vision of an accident insurance policy 
for extra compensation for injuries 
while in or on a public conveyance pro- 
vided by a common carrier for pas- 
senger service, although at the time 
of the accident the cab is engaged for 
the exclusive use of the person injured 
and his companion. 


Landlord and tenant — lien on 
ticket receipts. A statute giving a 
landlord a lien on the produce of the 
premises rented and other personal 
property of the tenant is held not to 
apply to the ticket receipts of a ten- 
ant operating a theater on the leased 
property, in the Kentucky case of 
Louisville Gayety Theater Co. v. Ra- 
gan, 217 S. W. 929, which is accompa- 
nied, in 9 A.L.R. 294, by a note on the 
subject-matter covered by a landlord’s 
statutory lien for rent. 


Landlord and tenant — right of 
tenant to alter building. That a ten- 
ant cannot, without consent of the 
landlord, make material changes or al- 
terations in a building to suit his taste 
or convenience, is held in the Michigan 
case of Pearson v. Sullivan, 176 N. W. 
597, annotated in 9 A.L.R. 438. 


Libel — communication to public 
officer — privilege. The general rule 
that communications made to a pros- 
ecuting officer are privileged when 
made in good faith, in the prosecution 
of an inquiry regarding a crime which 
has been committed, cannot, it is held 
in State v. Wilcox, 90 Kan. 80, 132 
Pac. 982, be successfully invoked by 
the defendants in an action for crim- 
inal libel, where the communications 
were made to the prosecuting officer 
in furtherance of a conspiracy to com- 
mit an indictable offense. 

Privilege of a communication made 
to public officers: is discussed in the 
note which follows this case, in 9 
A.L.R. 1091. 
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Libel — liability of town for. A 
town is held liable in damages for li- 
bel, in the Maine case of Stanley v. 
Sangerville, 109 Atl. 189, in charging 
one with theft in a complaint for re- 
covery of damages for carrying away 
a culvert belonging to the town in its 
corporate capacity. 

The liability of a town or munic- 
ipality for libel or slander is discussed 
in the note following this case, in 9 
A.L.R. 348. 


Municipal corporation — violation 
of ordinance — liability of sheriff. A 
deputy sheriff in pursuit of one for 
the arrest of whom, on a felony 
charge, he has a warrant, is held not 
to be liable to prosecution for violat- 
ing the speed ordinances of a munic- 
ipality, unless he abuses his privilege 
in that regard, in the Washington 
case of State v. Gorham, 188 Pac. 457, 
which is annotated in 9 A.L.R. 365, 
on the criminal or penal responsibility 
of a public officer or employee for vi- 
olating a speed regulation. 


Negligence — attractive nuisance 
— fire escape on school building. A 
ladder attached to a school building as 
a fire escape, in compliance with the 
municipal ordinances, is held, in the 
Washington case of Heva v. Seattle 
School Dist. 188 Pac. 776, annotated 
in 9 A.L.R. 267, not to be an attractive 
nuisance which will render the school 
district liable for injury to a boy of 
sufficient age and intelligence to ap- 
preciate the danger, by falling after 
climbing to the roof of the building 
on the ladder, by the fact that the 
bottom of the ladder is sufficiently 
near the ground to be accessible from 
objects near it. 


Partnership — farming — power 
of partner to borrow money. One 
member of a nontrading partnership 
organized to raise and market a crop 
off from leased land is held to have 
no implied authority to borrow money 
and give a chattel mortgage upon the 
crop for its security, in the Washing- 
ton case of Gordon v. Marburger, 187 
Pac. 354, which is accompanied in 9 
A.L.R. 369, by a note on the author- 
ity of a member of a farming partner- 
ship to execute negotiable paper. 


Tax — exemption — state bonds. 
The exemption by a state of its own 
bonds from taxation is held to be an 
act of sovereignty not within a con- 
stitutional provision that all property 
shall be taxed, in the Tennessee case 
of Foster v. Roberts, 219 S. W. 729, 
annotated in 9 A.L.R. 431. 


Witness — deaf-mute. If deaf- 
mutes have sufficient understanding 
to comprehend facts about which they 
undertake to speak, and appreciate the 
sanctity of an oath, it is held in the 
Mississippi case of Bugg v. Houlka, 
84 So. 387, annotated in 9 A.L.R. 480, 
that they may give evidence by signs, 
or through an interpreter, or in writ- 
ing, and such testimony, through an 
interpreter, is not hearsay. 
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not under such Federal control or opera- 
tion.” 
The Frank Shepard Company, 3 
coe ae ” It is the duty of the Federal govern- 
140-148 Lafayette Street, ment to reimburse the carrier compan 
New York City. against the amount of a recovery whic 
was caused by the acts of the Director 
—— wi ie General in full control of the railroad 
nd me, without cost, your new textboo | i ini e 
on Legal Bibliography The Citation Phase. ade © raged Jobe, 
— Miss. —, 84 So. 910. 


51 Bryant v. Pullman Co. 188 App. 

Address ; Div. 311, 177 N. Y. Supp. 488; Fish v. 
| C Rutland R. Co. 189 App. Div. 352, 178 
i — 4) oN. Y. Supp. 439. 
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lessee, judgment may be rendered 
and enforced against the railroad 
company on a cause of action for 
negligence arising during the period 
of government control,®? the amount 
of the claim, however, entering into 
the adjustment of accounts between 
it and the government.*$ 

The view has been taken that § 10 
of the Federal Control Act does not 
subject the carrier companies to any 
liability whatever for the acts and 
conduct of those operating their 
roads under Federal control, that no 
judgment can be rendered therefor 
which will become a lien upon the 
corpus of its property or the payment 
of which can be compelled therefrom, 
but that claimants are limited to a 
right of action against the Federal 
control agency and to such sources 
of payment as are provided by the 
Federal Control Act.54 It has been 
held that under § 12 of such act, 
which provides that the moneys re- 
ceived by the Director General shall 
not be covered into the Treasury of 
the United States, but shall remain in 
the custody of the same officers and 
the accounting thereof shall be in 
the same manner as before Federal 
control, judgments for damages are 
payable out of receipts, and the ques- 
tion of an adjustment as between the 
government and the railroads is one 


52 Gilliam v. Atlantic Coast Line R. 
Co. 179 N. C. 508, 103 S. E. 10; Dudley 
v. Atlantic Coast Line R. Co. — N. C. 
—, 103 S. E. 905; Vann v. Southern R. 
Co. — N. C. —, 104 S. E. 170; Powell 
v. Hines, — N. C. —, 104 S. E. 533; 
MacGovern vy. Atlantic Coast Line R. 
Co. — N. C. —, 104 S. E. 534. 

58 Clements v. Southern R. Co. 179 N. 
C. 225, 102 S. E. 399. 

54 Haubert v. Baltimore & O. R. Co. 
259 Fed. 361, where it is said that § 10 
of the Federal Control Act, while sub- 
jecting carriers while under Federal 
control to all laws and liabilities as 
common carriers, whether arising under 
state or Federal law or common law, 
does so only where not “inconsistent 
with the provisions of this act,” and 
therefore is to be limited only to actions 
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to be settled when the roads are 
turned back to the owners.55 

Judgment recovered against a car- 
rier corporation, whether on a cause 
of action arising prior to or during 
the period of Federal control, might, 
under the provisions of the Federal 
Control Act, be enforced only against 
so much of their property as was 
not employed in the business of 
transportation;5® and the Trans- 
portation Act of February 28, 1920, 
which provides for the return of the 
railroads to their owners, stipulates 
(§ 206 g) that “no execution or 
process, other than on a judgment 
recovered by the United States 
against the carrier, shall be levied 
upon the property of any carrier 
where the cause of action on account 
of which the judgment was obtained 
grew out of the possession, use, con- 
trol, or operation of any railroad or 
system of transportation by the Pres- 
ident, under Federal control.” 


— of termination of Federal con. 
trol. 


The Act of February 28th, 1920, 
known as the Transportation Act, 
and providing for the termination of 
Federal control, provides for the 
termination of Federal control at 
12:01 A. M., March 1, 1920, for the 
preservation of all pending actions 


arising out of liabilities created by the 
railway companies themselves or exist- 
ing before they were ousted from the 
possession and control of the property, 
since it would be inconsistent with all 
the provisions of the act to subject them 
to liabilities for the acts and conduct of 
public agents operating their property 
under Federal control. 

55 Johnson v. McAdoo, 257 Fed. 757. 

56 Federal Control Act, § 10. Judg- 
ments obtained give rise to the same 
remedies as formerly, except that the 
transportation facilities of the carrier 
companies are not subject to levy and 
seizure. McGregor v. Great Northern 
R. Co. — N. D. —, 4 A.L.R. 1635, 172 
N. W. 841. 

The protection against levy and sale 
under execution as to property under 
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and rights of actions that arose and 
accrued during such Federal control, 
for the meeting of liabilities arising 
therefrom out of a fund of $300,000,- 
000, called a “revolving fund,” to be 
administered by anggent to be desig- 
nated by the President within thirty 
days after the passage of the act. 
Section 206 of the act authorizes the 
commencement of actions which ac- 
crued during the period of Federal 
control, against the agent to be 
designated by the President within 
thirty days after the passage of the 
act, and further provides that “ac- 
tions, suits, proceedings, and repara- 
tion claims of the character above 
described pending at the termination 
of Federal control shall not abate by 
reason of such termination, but may 
be prosecuted to final judgment sub- 
stituting the agent designated by the 
President under subdivision (a).” 
Although an agent was not ap- 
pointed by the President until the 
11th of March following, it has been 


Federal control does not prevent the 
judgment creditor from reaching any 
other property owned by the carrier for 
the satisfaction of judgment obtained 
pursuant to the provisions of § 10 of the 
Act of March 21, 1918. Schumacher v. 
Pennsylvania R. Co. 106 Mise. 564, 175 
N. Y. Supp. 84. 

The extent of Federal control is to be 
measured by the necessities of the busi- 
ness of the corporation as a common 
carrier; and outlying parcels of land 
not connected with such business are 
not included within the meaning of the 
legislation on the subject. United 
States R. Administration v. Burch, 254 
Fed. 140, in which it was held that such 
property was not entitled to the benefit 
of exemption from the levy of final or 
mesne process. 

57 Keene v. 111 Misc. 


Hines (1920) 


A Case of Well Done. “You really 
are wonderfully patient,” said the 
common lawyer. “Fancy putting up 
with a steak like that.” The Chan- 
cery leader looked up in pained sur- 
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held that there was no hiatus be. 
tween the time of cessation of Fed- 
eral control under the act and the 
time of the appointment of such 
agent, and therefore that the author. 
ity of the Director General to appear 
as defendant in an action was not 
terminated on March 1, 1920.57 

It has been held that the Trans- 
portation Act was not intended to 
srovide that every claim with rela- 
tion to the property which had pre- 
viously been in the government’s 
possession must be brought against 
the United States, nor did it intend 
that the government should thus in- 
directly become liable for anything 
more than those acts for which the 
government should be properly re- 
sponsible.58 

Where the railroad, as lessor, is 
held liable for acts of negligence oc- 
curring during the period of Federal 
control, such liability is not affected 
by the return of the railroads to 
their owners.59 


399, 183 N. Y. Supp. 520, affirmed in 
193 App. Div. 907, 183 N. Y. Supp. 950, 
explaining Goldstein v. Hines, 183 N. Y. 
Supp. 518, in which the court granted 
an application for postponement on the 
calendar call in an action pending at 
the time of termination of Federal con- 
trol until the designation by the Presi- 
dent of the agent as provided in the act, 
incidentally expressing the opinion that 
the authority and powers of the Director 
General and his attorneys were ter- 
minated or suspended by the Transpor- 
tation Act, and that the future conduct 
of litigation remained for the agent to be 
appointed by the President. 

58 The Arizona, 267 Fed. 598. 

59 Gilliam v. Atlantic Coast Line R. 
Co. 179 N. C. 508, 103 S. E. 10; Clem- 
ents v. Southern R. Co. 179 N. C. 225, 
102 S. E. 399. 


prise. “My dear fellow,” he replied, 
“surely even you should be aware 
that equity regards that as done 
which ought to be done.” 

—London Morning Post. 
of the law’—Coke. 
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Travels Out of the 
Record 


A Blinkometer. A motorist who 
deals in junk was before Judge Gem- 
mill in Auto Speeders’ Court, charged 
with reckless driving. 

“Your Honor, the motorcycle cop 
tells a big lie when he says I was 
going 30 miles an hour in my Ford,” 
protested the accused. ‘“Further- 
more, I can prove the car can’t go 
80 miles an hour. I know all about 
junk.” 

“But the policeman has sworn you 
were traveling 30 miles an hour,” 
admonished Judge Gemmill. 

“Listen, Judge,” pleaded the de- 
fendant. “I never look at my speed- 
ometer when driving. When I go 20 
miles an hour my eyes get watery, 
at 25 they get hazy, and at 30, why 
I blink so bad I can’t see where I’m 
going. Judge, I haven’t blinked in 
that car since I got it.” 


The Strong Arm of Equity. A 
Texas husband obtained an injunc- 
tion to restrain his wife from elop- 
ing. That ought to fix everything 
up happily. 

—Tacoma Ledger. 


Lost in the Air. An extensive 
search is being carried out on the 
roofs of Saint Denis and Le Bourget 
houses following the original adver- 
tisement published in a French daily 
that a French aviator had lost his 
pocketbook while flying over these 
districts. 

This is the first time such a thing 
has been recorded, and the heading 
to the advertisement, “Lost in the 
Air,” has amused the French people. 


The Maximum Penalty. . The Los 
Angeles speeder who was sentenced 
to write in longhand six sections of 
the California Motor Law is warned 
that next time the judge may think 
of the treaty of Versailles. 

—Sioux City Tribune. 
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Adverse Possession. The late and 
lamented Theodore F. Hallam, a 
member of the Covington, Kentucky, 
bar, was invited to attend a banquet 
at Cincinnati, Ohio, and was placed 
on the program for a toast, his sub- 
ject being “Kentucky.” An Ohio at- 
torney also was assigned a toast, his 
subject being ‘‘Ohio.” The latter 
spoke first, and in concluding his 
remarks made the claim that Ohio 
is God’s country. Mr. Hallam then 
arose and said: “The gentleman 
who has just preceded me has sub- 
stantially made my speech and I shall 
have but little to say. I had intended 
to say that Kentucky is God’s coun- 
try, but my friend beat me to it and 
has told us that Ohio is God’s country, 
All I have to say is, that if he is cor- 
rect in that statement, she has been 
in adverse possession for over one 
hundred years.” 


The Courts are 
constantly cit- 
ing it because 
it cites the best 


tulings of the 
courts. 


(See colored page insert 
this issue) 
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Correspondence 


More About Phonographic Wills 


Editor Case and Comment: 

Sometime during the year 1889 
Judge Nicholas Longworth of Cincin- 
nati, then recently retired from the 
supreme court of Ohio, invited me to 
go to his office, at that time in the 
Atlas Bank Building, Cincinnati, 
where I listened to a phonograph 
which the judge had recently pur- 
chased 


Judge Longworth had recited to the 
machine, and, as I now recall, the 
phonograph perfectly reproduced the 
recitation in full, complete, and mel- 
low tones. Judge Longworth pos- 
sessed an exceptionally fine and ar- 
tistic voice. 

Afterwards he told me that it was 
his intention to recite to and record 
upon the phonograph his will, and 
that he thought it would be re- 
markable for his friends and relations 
to hear his voice after his death, dis- 
posing of his estate. Judge Long- 
worth was positive that phonographic 
wills would be legal in every sense. 
I think that Judge Longworth was 
among if not the first to suggest the 
utilization of the phonograph for such 
an excellent and useful purpose. 

Yours very truly, 
James D. Ermston. 
Indianapolis, Ind. 


Editor Case and Comment: 
Referring to comment on “Phono- 
graphic Wills” on page 12 in the 
January-February, 1921, issue of 
CASE AND COMMENT, I beg to call your 
BURNIN. UAE 
Shades of Stratford! In a recent 
slander suit based on a charge of 
theft, the attorney for the plaintiff 
in concluding his argument to the 
jury stated that Shakespeare uttered 
atruth which applied to every honor- 
able and self-respecting man when 
he said: 
“Who steals my purse steals trash; 


1F) 


adding it to the record 


attention to the article which appeared 
in the Chicago Herald and Examiner 
on December 6th, 1920, on this sub- 
ject, a clipping of which I inclose. A 
very pertinent part of the article was 
omitted in your comment. I refer 
to the last paragraph of the news- 
paper story, which reads as follows: 
“The Illinois statute, which provides 
for a written will, should be modern- 
ized. It should provide that a will be 
recorded both in writing and on the 
phonograph.” 


Judge Moll’s comment might be in 
order if it were contended that a will 
be made only on the dictaphone with 
the ordinary wax records. The will 
made by Mr. Reynolds was made on 
an indestructible record, which was 
dropped on a cement floor several 
times and stood every test without its 
being even slightly impaired. 

My idea is that a phonographic or 
dictaphonic will should only be used 
to supplement, clarify, or corroborate 
a written will, and I contend that it 
— be of great assistance when so 
used. 


Yours very truly, 
James E. Callahan. 


{Ed. Note.—The first sentence quot- 
ed appeared in the January-February 
CASE AND COMMENT, but the second 
did not because it was not included 
in the clipping which was then at our 
disposal. We take pleasure in now 
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But he that filches from me my good 
name 
— = of that which not enriches 
im 
And makes me poor indeed.” 

As counsel took his seat, his un- 
lettered but resourceful client whis- 
pered to him: “Who is this feller 
Shakespeare? We orter a had him 
for a witness.” 


“Reason is the life of the law’—Coke. 
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Ready June Ist 
SEARS 


‘Trust Estates as Business Companies” 
2d Edition 
One Volume, Price $10.00 


Increasing use of the Trust, as a substitute for icorpora- 
tion, incites the interest and the extravagant claims of the ad- © 
vantages of the Trust method by certain advertisers, raises 
the doubt, which makes an exhaustive and discriminating ex- 
am! vation of authorities, and a guide to practical action, timely 


and valuable. 


Mr. Sears was the first author of a book on the subject of 


Business Trusts. 


The first edition of “Trust Estates as Busi- 


ness Companies” (cited in nearly every discussion of the sub- 
ject) has been accepted as the standard authority. 


This treatise shows 
in what manner and 
how supported by 
legal authority a Trust 
Estate may have trans- 
ferable shares, ex- 
emption of share- 
holders’ liability, con- 
tinued existence and 
safe management. 


The Lawyers Co-op. Publishing Co. 


Rochester, N. Y. 


The rules of ac- 
countability of busi- 
ness trustees and the 
law for their guidance 
in the operation and 
management of a trust 
estate in business, 
whether established 
under a will, by volun- 
tary settlement or by 
agreement, are set 
forth in detail 


These are only a 
few of the many valu- 
able features of this 
publication. You will 
make no mistake in 
placing the text in 
your library. Con- 
venient order form 
below. 


Send me prepaid, Sears, “ Trust Estates as Business Companies” 2d Edition, One 


Volume, Price $10.00. 
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